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DIGEST: 

Prior decision sustaining a protest on 
grounds that negotiations for a burlding 
lease were iinproperly conducted with the 
awaraee without negotiating with the 
protester, whose proposal was also within 
the competitive range, but recommending no 
corrective action because lack of termination 
for convenience clause could subject 
government to claim for substantial damages, 
is af f rrnied upon reconsrderation where the 
protester has shown no error of law or fact 
which would warrant reversal. 

Mayden & Mayden (lV1CM) requests reconsideration of our 
decision in Mayden & Mayden, 8-213872.3 ,  Mar. l l ,  1985, 
85-1 1 CPU 290. In that decision, we sustained M&M's- 
protest of a Department of Agriculture award of a building 
lease to Roth-Raacllffe Company (R-R) under request for 
proposals (RFP) No. R4-83-11 because discussions after best 
and final offers were held with R-R, but not with kbh whose 
proposal was also within the competitive range. 
decision noted that we would normally recommend reopening 
of neyotiations and the submission of best and final offers 
based upon, among other things, the chanyea building site 
H-H proposed after it received the award.l/ 
mined, however, that Decause the lease coztained no ciause 

- '  permitting termination for the convenience of the govern- 
ment, and because R-R's actions did not a2,year to proviue a 
basis for cancellation of the lease, we could not make any 
recommendation for corrective action without placing the 
government at risk of a claim for substantial damages. 
M&M requests that we reconsider our fallure to recornmend 
termination or cancellation of R-A's lease. 

Our 

fle deter- 

W'e affirm our original decision. 
I 

, 

~~ ~ ~ ~~~ 

l /  The changed location was offered after awtrra because 
the original site proposed apparently wili not acconunodate 
a septic tield t h a t  is aciequate for the builuing. 
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Our O f f i c e  w i l l  r e c o n s i d e r  a d e c i s i o n  when t h e  p e r s o n  
r e q u e s t i n g  u s  t o  do so specifies t h a t  t h e  i n i t i a l  d e c i s i o n  
c o n t a i n s  a n  error of law or i n f o r m a t i o n  n o t  p r e v i o u s l y  
c o n s i d e r e d .  - See 4 C.F.R. S 2 1 . 1 2 ( a )  ( 1 9 8 5 ) .  I n f o r m a t i o n  
n o t  p r e v i o u s l y  c o n s i d e r e d  refers to  i n f o r m a t i o n  which was' 
p r e v i o u s l y  o v e r l o o k e d  by o u r  O f f i c e  or i n f o r m a t i o n , t h a t  
t h e  r e u u e s t e r  d i d  n o t  have  access t o  when t h e  p ro tes t  was 
pendin;. - t i o n ,  B-215022.4, Sept. 17, 1 9 6 4 ,  84-2 CPD 1 246. Mere 
d i s a a r e e m e n t  w i t h  o u r  prior d e c i s i o n  p r o v i d e s  no  basis f o r  

S.A.F.E. E x p o r t  Corp.--Request for Recons ide ra -  

reve;s ing t h a t  d e c i s i o n .  
fo r  R e c o n s i d e r a t i o n ,  8-209446 .3 ,  J u n e  30, 1983, 83-2 CPD 

A t l a s  C o n t r a c t o r s ,  1nc.-- Reques t  

11 46. 

I n  i t s  request t h a t  w e  r e c o n s i d e r  o u r  f a i l u r e  t o  
recommend c o r r e c t i v e  ac t ion ,  M&M c o n t e n d s  t h a t  K-R knew, 
o r  s h o u l d  nave  known, t h a t  t h e  b u i l d i n g  s i t e  i t  i n i t i a l l y  
p r o p o s e d  wou ld  n o t  be a c c e p t a b l e  and t h a t ,  t h e r e f o r e ,  R-R's 
o f f e r  was n o t  made i n  YOOd f a i t h ,  t h e r e b y  p r o v i a i n g  a b a s i s  
f o r  c a n c e l l a t i o n  o f  t h e  lease. I n  s u p p o r t  o f  t h i s  
c o n t e n t i o n ,  Mbh s u b m i t s  a n  a f f i d a v i t  o f  i t s  managing 
p a r t n e r  s t a t i n g  t h a t  h i s  i n v e s t i g a t i o n  i n d i c a t e d  t h a t  a t  
t h e  time o f  p r o p o s a l  s u b r i i i t t a l ,  R-R d i d  n o t  own t h e  s i t e  or 
have  a " r e c o r d e d  o p t i o n ' '  t o  p u r c h a s e  i t  and t h a t  t h e  
c o u n t y  e n g i n e e r  i n fo rmed  M&M a f t e r  t h e  p ro tes t  t h a t  i t  had 
been  w e l l  known f o r  a number o f  y e a r s  t h a t  t h e  n a t u r e  o f  
so i l  of t n e  s i t e  would n o t  permit  a s e p t i c  t a n k  o f  
s u f f i c i e n t  s i z e  t o  accommodate t h e  r e q u i r e d  b u i l d i n g . 2 /  - 

I n  i t s  i n i t i a l  p ro tes t  and i t s  r e b u t t a l  t o  t h e  
a g e n c y ' s  report ,  M&M c n a l l e n g e a  t h e  gooa  f a i t h  of R-R o n  
t h e  same g r o u n d s  and  h a s  m e r e l y  supp lemen ted  t h i s  con ten -  
t i o n  w i t n  t h e  a f f i d a v i t .  W e  c o n s i d e r e d  and r e j e c t e d  t h i s  
c o n t e n t i o n  as  a basis  f o r  recommending c o n t r a c t  c a n c e l l a -  
t i o n  i n  o u r  i n i t i a l  a e c i s i o n ,  and w e  f i n d  n o t h i n g  i n  t h e  
a f f i d a v i t  which warrants a c o n t r a r y  c o n c l u s i o n  now. 

C a n c e l l a t i o n  is a remedy r e s e r v e d  f o r  c o n t r a c t s  
i l l e g a l l y  awarded ,  ana  a n  i l l e g a l  award resul ts  o n l y  i f  i t  
was made c o n t r a r y  t o  s t a t u t o r y  or r e g u l a t o r y  r e q u i r e m e n t s  
b e c a u s e  o f  some a c t i o n  by t h e  c o n t r a c t o r  or i f  t h e  

- 2/ A p p a r e n t l y  t h e  c o u n t y  e n g i n e e r ' s  o p i n i o n  is  based upon 
t h e  f a c t  t h a t  t h e  o r i g i n a l l y  proposed s i t e  does n o t  p r o v i d e  
a s u f f i c i e n t  t i l e  d r a i n  f i e l d  f o r  t h e  waste water f l o w i n g  - t h r o u g h  t h e  s e p t i c  t a n k .  - 

- 2 -  
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c o n t r a c t o r  was o n  d i rec t  n o t i c e  t h a t  t h e  p r o c e d u r e s  b e i n g  
followed violated t h e  r e q u i r e m e n t s .  S t r y k e r  Corp., 

s o l i c i t a t i o n  r e q u i r e d  t h a t  a n  o f f e r o r ,  a t  t h e  t i m e  of 
proposal s u b m i t t a l ,  haa t o  own or  have  a purchase o p t i o n ,  
r e c o r d e d  or  otherwise,  for t h e  s i t e  o n  which it proposed t o  
c o n s t r u c t  t h e  r e q u i r e d  b u i l d i n g .  E u r t h e r ,  w h i l e  t h e  
i n f o r m a t i o n  o b t a i n e d  f rom t h e  c o u n t y  e n g i n e e r  may i n d i c a t e  
t h a t  R-R was i n  error as  t o  t h e  a c c e p t a b i l i t y  of t h e  
o r i g i n a l  s i t e ,  there is no  e v i d e n c e  t o  i n d i c a t e  t h a t  R-R 
proposed a s i t e  i t  knew t o  be u n a c c e p t a b l e .  T h e r e f o r e ,  
there is no  basis  t o  c o n c l u d e  t h a t  improper a c t i o n  by R-R 
c o n t r i b u t e d  to  t h e  improper award so as  t o  permit c a n c e l l a -  
t i o n  of t h e  c o n t r a c t  w i t h o u t  t h e  r i s k  of l i a b i l i t y .  

B-208504, A p r .  14, 1983, 83-1 CPD 1 404. Nothing  i n  t h e  

M&M f u r t h e r  c o n t e n d s  t h a t  R-R s h o u l d  have  been  
r e q u i r e d  t o  p r o v e  by clear and c o n v i n c i n g  e v i d e n c e  t h a t  
i ts p a r t i c i p a t i o n  i n  t h e  n e g o t i a t i o n s  was n o t  improper or ,  
a l t e r n a t i v e l y ,  t h a t  w e  s h o u l d  have  r u l e d  t n a t  when any  
offeror n e g o t i a t e s  u n d e r  c i r c u m s t a n c e s  t h a t  are deemed t o  
be improper, t h e  other offerors s h o u l d  be e n t i t l e d  t o  
s u b m i t  a l t e r n a t i v e  p l a n s  or t h a t  t h e  r e q u i r e m e n t s  s h o u l d  be 
resolicited.  The f i r s t  a l t e r n a t i v e  approach a d v o c a t e d  by 
M&M i n  i t s  r e q u e s t  was impl ic i t  i n  i ts i n i t i a l  a l l e g a t i o n s  
ana  w e  found  n o  e v i d e n c e  t h a t  R-R i n i t i a t e d  t h e  n e g o t i a -  
t i o n s  a f t e r  b e s t  and  f i n a l  o f f e r s  or was d o i n g  a n y t h i n g  
o t n e r  t h a n  r e s p o n d i n g  t o  t h e  a g e n c y ' s  q u e s t i o n s .  The 
s e c o n d  a l t e r n a t i v e  w e  agreed w i t h  t o  t h e  e x t e n t  t h a t  w e  
h e l d  it t o  be improper t o  n e g o t i a t e  w i t h  o n e  o f f e r o r  w i t h -  
o u t  g i v i n g  t h e  o thers  i n  t h e  c o m p e t i t i v e  r a n g e  t h e  same 
o p p o r t u n i t y .  N o n e t h e l e s s ,  t h e  f a c t  r e m a i n s  t h a t  there  is 
no t e r m i n a t i o n  c l a u s e  i n  t h e  c o n t r a c t  and t h a t  o u t r i g h t  
c a n c e l l a t i o n  is n o t  a n  appropriate  remedy i n  t h i s  case. 

Thus,  w e  f i n d  n o t h i n g  
r e v e r s i n g  o u r  c o n c l u s i o n .  

The o r i g i n a l  decision 

I 

i n  M & P l ' s  r e q u e s t  to w a r r a n t  

is a f f i r m e d .  

Comptroller " L  Gene a1 
of t h e  U n i t e d  States  
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